PIL No. 6/2013
MC(PIL) No. 2/2014
MC(PIL) No. 3/2014
MC(PIL) No. 5/2014

BEFORE
THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
And HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.03.2015

Mr. SP Das, petitioner in person is present.

Mr. S.C.Shyam, learned senior counsel, represents respondents
No. 1 to 4.

Mr. N.D.Chullai, learned senior GA, represents respondents No.
5to7.

Ms. R.Dutta, learned counsel, represents respondent No. 8.

Mr. A.Baruah, learned counsel represents respondent No. 9.

Mr. H.S.Thangkhiew, learned senior counsel, represents
respondent No. 12.

Mr. L.Darlong, learned counsel, represents respondents No. 10,
11 and 13.

As Shri. R. Jha, learned counsel shown to be appearing for
respondents No. 10, 11 & 13 in MC (PIL) No. 2/2014 is said to be lodged in
hospital on account of some accident, on request made by Mr. L. Darlong,
learned counsel on his behalf for adjournment, let the matter be listed on
17.04.2015.

JUDGE CHIEF JUSTICE

Sylvana



WA No. 74 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr P Yobin, learned counsel, appears for the appellants.

Mr B Bhattacharjee, learned counsel, represents the
respondent.

Learned counsel for the appellants Mr P Yobin makes a
request for adjournment on the ground that he could not get time

to prepare the case. There is no objection to the request for

adjournment from the other side. List on 07.04.2015.

JUDGE CHIEF JUSTICE

dev



MC (WP(C)) No. 13 of 2015
IN WP(C)No. 305 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr Subhash Ch. Keyal, learned Asst. SGI, appears for the
applicants.

Ms SG Momin, learned counsel, represents the respondents.

Learned counsel for parties present in court state that
they have filed and exchanged the written arguments.
Learned counsel for applicant Mr IH Saikia, who comes from
Guwahati, is not present today. A request is made on his behalf

by Ms SG Momin for adjournment.

List on 14.04.2015.

JUDGE CHIEF JUSTICE

dev



WA No. 10 of 2014
IN WP(C)No. 361 of 2011

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr SC Shyam, learned senior counsel, appears for the
appellants.

Mr H Darlong, learned counsel, represents the respondent.

There is a request on behalf of Mr R Jha, learned counsel, by

Mr Darlong, learned counsel, for adjournment on the ground that

the latter is on sanctioned leave. List the matter on 14.04.2015.

JUDGE CHIEF JUSTICE

dev



WA No. 11 of 2015

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr HS Thangkhiew, learned senior counsel, assisted by Mr N
Mozika, learned counsel, appears for the appellant.

Mr H Abraham, learned counsel, represents the respondent.

On joint request for adjournment on the ground that leading

counsel from both sides engaged to argue would be available only

on 17.04.2015, let the case be listed on 17.04.2015.

JUDGE CHIEF JUSTICE

dev



WA No. 14 of 2015

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN
26.03.2015

Mr HS Thangkhiew, learned senior counsel, assisted by Mr N
Mozika, learned counsel, appears for the appellants.

Mr K Khan, learned senior Addl. GA, represents the
respondents.

We have heard learned counsel for parties and perused the
pleadings of writ appeal.

There is a reference to two communications from the Govt. of
Meghalaya, Department of Personnel, for calculating the period of
one year as life of a select list. They are namely, (i) letter No.
PER.(AR)193/75 No. PER 81/74/70, issued by Govt. of Meghalaya,
Personal Deptt. and (AR), Shillong and (ii) Office Memorandum No.
PER(AR)167/82/23 dated 03.07.1982, issued by Govt. of
Meghalaya, Personal & (AR) Shillong. As per Office Memorandum
dated 03.07.1982 period of one year would start only from the date
of publication of result whereas under letter dated 23.07.1974, it
would be calculated from the date of submission of select list by
Public Service Commission to State Govt. In the first case, namely,
under letter dated 03.07.1982, even if the distance of places being
longer and thus the time taken for communication would also be
longer, the period of one year, is to be counted from the date of

publication of the select list, whereas in the second case, when

both the offices namely, Office of Meghalaya Public Service



Commission and Secretariat of Govt. of Meghalaya are situated
only in Shillong, the time would be counted from the date of
submission of select list by Commission to State Government,
providing more than one year period for the life of select list.

In view of the contradictory stands taken by the same
department of the State Government, namely, Department of
Personnel and AR we would like to direct the Principal Secretary,
Department of Personnel, Govt. of Meghalaya to file affidavit in

order to clarify the position. List on 10.04.2015.

JUDGE CHIEF JUSTICE

dev



WA No. 17 of 2012

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr GS Massar, learned senior counsel, appears for the
appellant.

Mr A Medok, learned counsel, represents the respondents.

As Mr S Dey, learned counsel for respondents is on

sanctioned leave, on a request made on his behalf by Mr A Medok,

the matter is adjourned for two weeks. List on 10.04.2015.

JUDGE CHIEF JUSTICE

dev



WA No. 52 of 2013
IN WP(C)No. 143 of 2012

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr SC Shyam, learned senior counsel, appears for the
appellants.

Mr H Darlong, learned counsel, represents the respondent.

There is a request on behalf of Mr R Jha, learned counsel, by

Mr Darlong, learned counsel, for adjournment on the ground that

the latter is on sanctioned leave. List the matter on 14.04.2015.

JUDGE CHIEF JUSTICE

dev



WP(C)No. 324 of 2013

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN
26.03.2015

Mr K Paul, learned counsel, appears for the petitioner.

Mr AH Hazarika, learned counsel, represents the
respondents.

Learned counsel for respondents prays for and is granted
2(two) weeks’ time to examine the Notification and audit report
connected with this case in order to clarify as to whether upon
depositing of tax money for the period subsequent to 7 years
duration counted from the date of commencement of commercial
production (when there was 100% tax exemption,) the petitioner
can be asked also to deposit the amount for the said past period of

tax exemption.

List the matter on 10-04-2015.

JUDGE CHIEF JUSTICE

dev



WP(C)No. 356 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR. JUSTICE S.R. SEN

26.03.2015

Mr NH Mazarbhuiyan, learned counsel, appears for the
appellant.

Mr R Deb Nath, learned CGC, represents the respondents.

Mr Swapan Kr. Roy, Supdt. Of Customs present in Court is
not able to explain as to how the notification issued by the
Reserve Bank of India in respect of goods of foreign origin would
provide a ground for applying Section 123 of the Customs Act.
Thus Mr. R. Deb Nath, learned CGC prays for and is granted
two weeks’ time to seek instruction and place on record

notification(s) of the Board of Central Excise and Customs,

if any, in this regard. List this matter on 14.04.2015.

JUDGE CHIEF JUSTICE

dev



MAF No. 1 of 2012

BEFORE
HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26-03-2015

Mr. S.C.Shyam, learned Sr. Advocate, appears for the appellant.

Mr. H.S.Thangkhiew, learned Sr. Advocate, represents the

respondents.

Learned counsel for Union of India, Mr. S.C.Shyam, prays for and, as
last opportunity, is granted 3(three) weeks’ time to file affidavit of the officer

concerned in support of application for condonation of delay.

List the matter on 16-04-2015.

JUDGE CHIEF JUSTICE

S.Rynjah



WP(C) No. 344 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26-03-2015

Mr. VK Jindal, learned Sr. Advocate, assisted by Ms. QB

Lamare, learned Advocate, appears for the petitioner.

Mr. SC Keyal, Asstt. Solicitor General, assisted by Mr.
R.Deb Nath, CGC, represents the respondents.

We have heard learned counsel for parties and perused
the pleadings of writ petition. At the very outset, learned Asstt.
Solicitor General took us to the latest affidavit dated 17-03-2015
filed in pursuance of our last order. However, Mr. VK Jindal,
learned Sr. counsel took a preliminary objection to the legality of
affidavit for the reason that the deponent Customs official has
not verified the contents of the affidavit. Mr. VK Jindal, learned
Sr. counsel, also submitted that Custom Officers who also
exercise quasi judicial powers are expected to know the
requirements of affidavit under CPC. Learned Sr. counsel, also
submitted that there is absence of valid reasons supposed to
have been recorded for coming to a bonafide conclusion under
Section 110 of the Customs Act for effecting seizure of goods,

documents and things.

2. On the other hand, Mr. SC Keyal, Asstt. SG, read out
paragraph 7 in support of his contention that there is enough
material on record to form a bonafide belief that the instant one
is a fit case for seizure under Section 110 of the Customs Act.

Para 7 of the aforesaid affidavit on reproduction reads as:

“7.  That on examination of the brief
facts submitted by Railway Protection Force,
petition filed by the RPF, statements recorded
by the RPF of the arrested persons, verification
of recovered Invoices which did not tally with



the seized gold and circumstances of the case
coupled with the intelligence inputs of the
department received from time to time
regarding movement of smuggled gold from
Myanmar to India through Indo Myanmar
border at Manipur were sufficient to constitute
“a reasonable belief that the gold were
smuggled”, as described below:

i The seized consignment of gold is 4.335
kgs. (valued at more than Rs. 1.22 crores
appox). Weighing 166.52 gms to 167.05 gms.,
whereas the Gold biscuits commonly available
in India is of 116 gm whereas biscuits of 166
gm are common in Myrnmar.

i. The said gold was being transported
from Imphal, Manipur, a route commonly used
to bring smuggled gold from Myanmar which
matched with the intelligence input. In this
regard a write up in respect of Interpol hunt
against a gold smuggler of Chennai is enclosed
herewith for the eyes of your Lordships as
Annexure H.

ii. On query the carriers of the gold stated
that they did not have any Challan/ Invoice/
Bill etc. showing name and address of the
consignee, destination, description of the
consignment, weight, value and valid (a)
167.05 gms) and could not be found nor the
same could be explained by the carriers.

The two lady carriers and their two male
associates were travelling together and their
railway tickets were purchased together in one
printout through internet from IRCTC under
single PNR no. 6133126565 and payment also
made on single transaction ID
100000059880674, which confirmed that they
are travelling together in group. One of the
associate named R.K.Templer was suspected
to be the same person who was earlier
arrested for smuggling of gold from Myanmar
through Moreh to Imphal vide documents for
movement of the said quantity of gold from
Imphal to Kolkata.

w. On further query the carriers of the gold
stated that they did not have any VAT
documents as required under the Manipur
Value Added Tax Act and all transiting States
which the consignment would be passing
through.

v. The duplicate copies of 03 Invoices
accompanying the consignment of gold which



were the only covering document recovered
was examined. The 03 Invoices no. 37260/ 13-
14 dated 01-6-2013, no. 38757/13-14 dated
11-6-2013 and no. 47709/13-14 dated 19-7-
2013 were found to be:

(b)  Issued by M/s Magna Projects Puvt. Ltd,
Kolkata-7 to one Rajkumar Angangbi Singh,
Imphal dated June, 2013 & July, 2013 i.e.
issued one year ago.

(c) The Invoices were against sale of gold
from Kolkata to Imphal whereas, under the
instant case, gold is being transported out from
Imphal.

(d)  The description of gold sold under the
said 03 Tax Invoices were 01 kg bars and
some smaller biscuits.

(e) The quantity of gold bar/ biscuits
mentioned in the Invoices were 10(ten) in
numbers, which were totally different from the
recovered gold biscuits.

UL After closer examination, co-relation
between the gold sold under the 03 Tax
Invoices of M/s Magna Projects Put. Ltd,
Kolkata-7 and the present consignment (all
almost of same weight 166.52 gms to case no.
10/CL/IMP/CUS/DPF/DCI/2014-15 dated
20.6.2014 where he had given his name as
R.K.Swamy.

vii. On query, the carriers stated that the
said gold belong to Rajkumar Angangbi Singh,
Imphal and that he was to proceed to Kolkata
by flight to receive the gold from them at
Howrah (Kolkata).

viii. Information available at this end
indicates that there is a spurt in smuggling of
gold mainly of Myanmar’s origin from across
the border along Manipur. Recently, many
seizures of smuggled gold of similar weight,
size and shape have been affected while being
carried by air/trains.”

3. Mr. VK Jindal, learned Sr. counsel for the petitioner in
reply thereto cited a judgment of Hon’ble the Apex Court
reported in Gain Chand and others V. State of Punjab AIR
1962 SC 496, and in particular, he read out paragraph 8. The

said paragraph is also reproduced as:



“8. There is another matter to which
reference should be made which in our opinion,
conclusively establishes that the delivery of the
goods to the Customs authorities under the
latter part of S.180 is not seizure under the Act
within the meaning of S.178A. The last part of
sub-sec (1) of S.178A lays the burden of
proving that the goods are not smuggled on
“the person from whose possession the goods
are taken”. Assuredly when the goods are
delivered to the Customs authorities by the
Magistrate they are not taken from the
possession of the persons accused in criminal
case so as to throw the burden of proof on
them and it would lead to an absurdity to hold
that the section contemplated “proof to the
contrary” by the Magistrate under whose
orders the delivery was effected. For the
purpose of deciding the point arising in this
case we do not think it necessary to enter into
the philosophy or refinements of the law as to
the nature of possession. When the goods were
seized by the police they ceased to be in the
possession of the accused and passed into the
possession of the police and when they were
with the Magistrate it is unnecessary to
consider  whether the Magistrate had
possession or merely custody of the goods. The
suggestion that the goods continued to be, at
that stage, in the possession of the accused
does not embody a correct appreciation of the
law as regards possession. A “seizure” under
the authority of law does involve a deprivation
of possession and not merely of custody and so
when the police officer seized the goods, the
accused lost possession which vested in the
police. When the possession in transferred, by
virtue of the provisions contained in S. 180 to
the Customs authorities, there is no fresh
seizure under the Customs Act. It would,
therefore, follow that, having regard to the
circumstances in which the gold came into the
possession of the Customs authorities, the
terms of S. 178A which requires a seizure
under the Act were not satisfied and
consequently that provision cannot be availed
of to throw the burden of proving that the gold
was not smuggled, on the accused.”

4. The Hon’ble Court has not entered into the philosophy or
refinements of the law as to the nature of possession. It is also
observed that when the possession is transferred by virtue of the

provisions contained in Section 180 to the Customs Authorities,



there is no fresh seizure under the Customs Act. The questions
that we have put to Customs Authorities are required to be
discussed to the extent of refinements of customs and other
laws. This is more necessitated for reasons that in the
submission of learned counsel for Customs Department there is
an assertion that even after legal purchase of gold articles, they
can be subjected to seizure under Section 110 of the Customs
Act just upon change of description as provided in the purchase
receipts after undergoing any type of processing. Moreover it is
categorically admitted by Customs Authorities in their affidavit
that there is no circular, executive instruction or rule
whereunder the owner of gold in possession after a valid
purchase can declare the change of description upon processing
or reprocessing of gold articles so as to avoid seizure of the
goods during transit in the course of commercial transactions.
Secondly, in the instant case, admittedly seizure was effected by
the Railway Protection Force which has no jurisdiction to effect
seizure under Section 110 of the Customs Act. Their powers
and functions are defined only in the Railway Protection Force
Act, 1957. That apart, in the aforesaid judgment, Hon’ble the
Apex Court has held that transfer of possession to Customs
Authorities does not imply seizure under the Customs Act.
Therefore, prima facie, validity of seizure by Customs Authorities
purportedly under Section 110 of the Customs Act becomes
questionable. In that view of the matter, learned counsel for
parties pray for and are granted time till 14.04.2015 to seek
instructions. List on 14.04.2015.

JUDGE CHIEF JUSTICE

S.Rynjah



