WP(C) No. 79 of 2014
BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Dr. A Saraf, learned senior counsel, assisted by Mr A
Goyal, learned counsel, appears for the petitioner.

Mr S Sen Gupta, learned counsel, represents the State
respondents.

We have heard learned counsel for the parties and
perused the pleadings of writ petition.

It appears that in order to take advantage of the
liberalized economic scenario in the country and to keep pace
with developments in the national Industrial Policy, the
Government of Meghalaya brought Industrial Policy of 1997.
The objectives of the Policy, inter alia, provided for simplifying
the rules and procedures by providing a Single Window
clearance facility at the District level for small scale sector and
at the State level for medium and large scale industries.
However, it appears that the State Government has decided to

encourage setting up of selective medium and large scale

industries by utilizing the resource base of the State thereby

ensuring sustainable industrial growth, but compatible with
ecological imperatives, and hence, encourage positive efforts
towards the regeneration of the environment. The objectives

as aforesaid are thus :

“A. OBJECTIVES OF POLICY :

1. Generate employment opportunities for the
local people in the industries and allied
sectors.

2. Develop human resources and bring about
improvements in the quality of life by
promoting industries in sectors where the
state has comparative advantage.

3. Achieve a balanced and growth oriented
development covering the entire state through



promotion of village and small scale
industries.

4. Create a conducive environment for
industrial development by creation of the
basic Infrastructural facilities and by setting
up of industrial areas, growth centre and
export promotion industrial park.

5. Encourage the setting up of selective
medium and large industries by utilizing the
resource base of the state thereby ensuring
sustainable industrial growth but compatible
with ecological imperatives and hence
encourage positive efforts towards the
regeneration of the environment.

6. Provide preference to local
Entrepreneurship in setting up of large,
medium and small scale units.

7. Promote local interests through joint
ventures with external investors so as to
facilitate technology transfer and capital
flow by a package of suitable incentives.

8. Encourage need ? based development of
local entrepreneurial skills through intensive
motivation and training programmes at
district, Sub-division and block levels.

9. Provide guidance to prospective
entrepreneurs by building up a data bank of
project-profiles and other connected
information.

10. Simplify rules and procedures by
providing a single-window clearance facility
at the District Levels for the Small Scale
Sector and at the State Level for Medium and
Large Scale Industries.

11. Promote the setting up of ancillary units
for catering to the requirements of large and
medium scale industries.

12. Identify sick wunits that can be made
viable and provide a comprehensive package
of assistance for their revival.

13. Promote and encourage high-value, low-
volume products, in view of the
transportation-bottlenecks in the State.

14. Encourage setting up of export-oriented,
Agro based, Mineral-based, Horticultural
based and Electronic units as thrust area”.

As regards subsidies and incentives, the
Government of Meghalaya was to provide a package of
subsidies, incentives and assistance to the small scale as well

as medium and large scale categories of Industry in



Meghalaya under “The Meghalaya Incentive Scheme 1997”.
The validity period as provided in the Incentive Scheme of
1997 was to remain in operation for a period of five years
w.e.f. 15.08.1997 or till such time as the Government may
deem fit. However, the Government also reserved the right to
make any amendments to the Scheme from time to time. In
such case, proper notice was to be given and also final
commitment already made was not to be affected by such
amendments. The Scheme of 1997 was also to apply w.e.f.
15.08.1997, and thus, from that date the Meghalaya Package
Scheme of Incentives 1988 and other relevant Industrial Policy
resolutions would cease to be operative unless specifically
provided for. Only the new wunits set up on or after
15.08.1997 and existing units, undertaking expansion,
modernization or diversification at the same location or at any
other place in the State of Meghalaya were eligible for
incentives under the Meghalaya Incentives Scheme 1997. In
exceptional cases, where a unit can prove to the satisfaction of
the Single Window Agency that persons with required skill and
expertise are not locally available, relaxation of the above
clause was to be allowed for a specific period. The Meghalaya
Sales Tax was to be exempted on sales of finished products for
a period of nine years from the date of commercial production
in the case of small scale industries. As regards larger and
medium scale industries, the sales tax exemption on sales of
finished products was provided for seven years from the date
of commercial production.

The criteria for eligibility as specifically provided

in the Policy are as under :

“D.2 Eligible Unit :

D.2.1 Only new units set up on or after
Fifteenth August 1997 and existing units,
undertaking expansion, modernisation or
diversification at the same location or at any
other place in the State of Meghalaya will be
eligible for incentives under Meghalaya
Incentive Scheme 1997 provided that;




a. A unit employs local tribal people of not
less than -
i. Sixty percent in non-managerial
cadres at the inception stage
ii. In the managerial cadre, sixty
percent employment of local tribal
people in non-technical posts and fifty
percent in technical/supervisory/skilled
categories.
iii. The wunit should further give an
undertaking that if these conditions are
violated, State Government Subsidies /
Incentives so availed by them would be
fully refunded.
b). In exceptional cases where an unit
can prove to the satisfaction of the
Single Window Agency that persons with
required skill and expertise are not
locally available, relaxation of the above
clause will be allowed for a specified
period.
D.2.2: Non-eligible Unit :
a. All types of Saw Mills and Veneer
Mills.
b. Atta - Chakki / Rice Mills.
c. Forest Based Industries not approved
by Gouvt.
d. A Unit shall not be eligible if the
location of its registered office is not
within the state of Meghalaya.
Provided that the Single Window Agency
may permit suitable relaxation of clause (d)
above, under appropriate circumstances.
D.2.3 Central Public Sector Undertakings will
not be considered as eligible for incentives
under Meghalaya Incentive Scheme 1997.
D.3: Definition:
D.3.1 New unit: An Industrial or Tourism unit,
which has taken all the initial effective steps
on or after Fifteenth August 1997 , will be
considered as a new unit.
D.3.2 Existing Unit: A unit which is or was in
commercial production at any time prior
to Fifteenth August 1997 will be considered
as an existing unit for the purpose of the
Meghalaya Incentive Schemes 1997.
D.3.3 Effective Steps : Effective steps for
implementation of the project will comprise of
initial effective steps and final effective steps.
i. A Unit will be deemed to complete the
initial effective steps if all the following have
been
achieved.




a. Effective possession of land.

b. Registration of the firm or the

company or the society or the trust with

the

appropriate authority.

c. Provisional registration with the

appropriate authority.

d. Preparation of Project Report.

e. Sanction of Power Connection.

f. Settlement of the means of finance for

the project including sanction of the

terms loan.
Provided that in case of a Tourism unit, the
registration authority will be the Directorate
of Tourism.
ii. A unit will be deemed to have completed
the final effective steps if the following have
been achieved.

a. Total disbursement of term loan.

b. Receipt of all relevant approvals and

clearances from the appropriate

authorities.

c. Connection of power.

d. Allotment of raw materials wherever

applicable.

e. Sanction of the plant.

f. Commissioning of the plant.

g. Receipt of local employment

certificate.
Provided that in case of a Tourism Unit, step
(f) above will not apply and will be replaced by
the follo9wing ‘fit to render services for which
the unit is set up’.
D.3.4. The incentives under the Scheme
cannot be claimed wunless the Eligible
Certificate has been issued under the Scheme
by the implementing Agency concerned and
the unit has complied with the stipulations
and conditions of Eligibility.
D.3.5. Eligibility Certificate: Eligibility
Certificate is the certificate, which will be
issued by the implementing Agency, which is
the Directorate of Industries for the SSI
Sector and
the Meghalaya Industrial Development
Corporation Ltd. (MIDC) for the medium and
large units. This certificate will be issued
after ensuring that all the norms for
eligibility have been fulfilled.

a. Local Employment Certificate will

also be issued by the concerned

Implementing Agency where necessary.



b. Completion of initial effective steps
will qualify the wunit for issue of a
provisional eligibility certificate based
on which sanction and disbursement of
subsidy for feasibility study cost as well
as the development subsidy can be
made.
c. Completion of the final effective steps
will be required for issue of the final
eligibility certificate and disbursement
of the remaining incentives under the
Scheme.
d. For benefits of remission/exemption of
Meghalaya Sale Tax, a separate
eligibility certificate shall be obtained
fJrom the State Sale Tax Authorities in
accordance with the Meghalaya Sale
Tax Act and Rules.
Provided that in case of a Tourism Unit the
implementing Agency shall be the Directorate
of Tourism except that the disbursement of all
subsidies, incentives and assistance will be
made by Meghalaya Industrial Development
Corporation.
D.3.6. Fixed -capital investment: means
investment made in land, buildings and
plants and machinery of the approved project
of the eligible unit on after the Fifteenth
August 1997 subject to other conditions laid
down in the Scheme.
D.3.7 Hundred percent Export Oriented Unit is

a unit, which has been approved under the
EOU scheme of Ministry of Commerce

Government of India.D.1”.

Vide Notification dated 12.04.2001, in exercise of
powers conferred by sub-section(l) of Section 3B of the
Meghalaya Sales Tax Act (Assam Act XVII of 1957 as adopted
and amended by Meghalaya) and sub-section (1) of Section 3B
of the Meghalaya Finance (Sales Tax) Act (Assam Act XI of
1956 as adopted and amended by Meghalaya), the Governor of
Meghalaya notified “The Meghalaya Industries (Sales Tax
Exemption) Schemes, 2001” to partly or fully exempt any
eligible Industrial Unit and its produces from liability to pay
any tax under these Acts. The Scheme was made

retrospectively applicable with effect from 15t day of August,



1997. The Scheme was also made to apply to the Industrial
Units situated in Meghalaya which were considered eligible for
sales tax exemptions on sales of finished products
manufactured by such eligible units within the State of
Meghalaya and in the course of inter-state trade and
commerce in conformity with the provisions of the Industrial
Policy of Meghalaya, 1997. Under this Scheme, the following
criteria for eligibility were provided :

“ 2. Eligibility :

(1) Only new units set up on or after Fifteenth
day of August, 1997 and existing units as
on that date which undertake expansion
modernization or diversification at the
same or at any other place in the State of
Meghalaya will be eligible for exemptions
under the Meghalaya Industries (Sales Tax
Exemption) Schemes, 2001 provided that

(a) The unit employs local tribal people of not
less than-

(i) Sixty percent in non-managerial cadres at
the inception stage;

(ii) Sixty percent in managerial cadre in non-
technical posts and fifty percent in
technical supervisory or skilled categories.

Subject to the unit giving an undertaking that

if these conditions are violated, State

government subsidies.

(b) In exceptional cases where a unit can
prove to the satisfaction of the Single
Window Agency that persons with required
skill and expertise are not locally
available, relaxation of clause (a) above,
may be allowed for a specified period by

Taxation Department.



(2) The following categories of industrial
units will not eligible for any tax-
exemption.

(a) All type of Saw Mills and Veneer Mills.

(b) Atta-Chakki and Rice Mills.

(c) Forest based industries not approved by
Government of Meghalaya.

(d) Industries Units whose registered office is
not located within the State of Meghalaya.

Provided that the Single Window Agency may

permit suitable relaxation of clause (d) above

(3) Central Public Sector undertakings will not

eligible for tax exemption wunder Meghalaya

Industries (Sales Tax Exemption) Schemes, 2001”.

The Schemes were thus to apply to the industrial units
situated in Meghalaya which are considered eligible for sales
tax exemptions on sales of finished products manufactured by
such eligible units within the State of Meghalaya and in the
course of inter-State trade and Commerce in conformity with
the provisions of the Industrial Policy of Meghalaya, 1997. It
was also provided in the case of large and medium scale
industries that there shall be total sales tax exemption on sale
of finished products within the State or in the course of inter-
State Trade or Commerce which are otherwise taxable under
the Meghalaya Sales Tax Act or Meghalaya Finance (Sales Tax)
Act, limited to goods actually produced in the eligible
industrial unit not exceeding its installed capacity. The period
prescribed was for seven years from the date of commercial
production as reported and recorded by the Meghalaya
Industrial Development Corporation. The exemption was
dependent upon exemption certificate in the form of eligibility
certificate of organization granted by the Commissioner of
Taxes with the prior approval of the Taxation Department in
respect of sales on goods manufactured by the eligible units.

The petitioner’s industrial unit was also granted eligibility



certificate under the Meghalaya Industrial Policy Act, 1997 on
29.05.2006. Thereafter, as per Notification dated 16th
October, 2006, the Meghalaya Industries (Tax Remission)
Scheme, 2006 was notified. The definition of eligibility
certificate provided therein being relevant is also reproduced
hereunder :
“2. Definition of Eligibility :
An industrial unit having commenced
commercial production before the
commencement of the Act and was already
found eligible under the Meghalaya Industries
(Sales Tax Exemption) Schemes, 2001 as peer
the eligibility criteria of the Industrial Policy
of Meghalaya, 1997 or an industrial unit
other than a non eligible unit under the
Industrial Policy approved by the Single
Window Agency on or before 30.04.2005 and
having taken effective steps shall be treated

as an eligible industrial unit”.

Learned counsel appearing for the petitioner submitted
that admittedly there was no other Industrial Policy except the
Policy of 1997 and there was a Single Window System. The
Government vide letter dated 07.01.2008 through Director of
Industries, Meghalaya granted benefits in respect of expansion
of manufacturing capacity of the unit. The certificate of
eligibility was also issued under the Meghalaya Industrial
Policy, 1997 on 30.05.2011 to the petitioner while taking into
account the fact that the commercial production of the unit
started on 25t March 2005 and the wunit has already
undertaken further expansion with effect from 15.12.20009.
However, later, a Notification was issued by the Government of
Meghalaya, Department of Excise, Registration, Taxation and
Stamps Department, whereby in exercise of powers conferred
under Sub-Section (3) and (4) of Section 116 of the Meghalaya
Value Added Tax Act, 2003 (Meghalaya Act 2 of 2005), the
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Governor of Meghalaya amended Clause 2 and deleted Clause
3(2)(b) of the Meghalaya Industries (Tax Remission) Scheme,
2006. The word “on or before 30.04.2005”, which was used
after “Single Window Agency” was omitted. The proviso added
to Clause 3(2)(b) and the note provided thereunder appearing
in the Meghalaya Industries (Tax Remission) Scheme, 2006
were also deleted. The notification amending Clause 2 was to
come into force with retrospective effect namely w.e.f.
16.10.2006 and deletion of the proviso and the note there
under in clause 3(2)(b) was to come into force with immediate
effect.

The basic thrust of submissions of learned counsel for
the petitioner is that the Industrial Policy, which provided,
exemption and benefits to the unit of finished products in
accordance with the Policy, cannot be interfered with by the

Department of Taxation as the Taxation department is only an

implementing agency. There was no restriction that once the

benefits were granted, the same could not be granted again on
expansion of the unit. It is not open for the Sales Tax
Department to re-examine the Policy and Scheme just in order
to find out the eligibility for grant of certificate of authorization
to the unit.

Learned counsel referred to the following judgments of
Hon’ble the Apex Court, namely, (i) (1998) 3 SCC 570
(Assistant Commissioner of Commercial Taxes (Asst)
Dharwar and Ors. V. Dharmendra Trading Company and
Ors) with particular reference to paragraph 5; (ii) (200S5) 6
SCC 292 (Vadilal Chemicals Ltd. v. State of AP and Ors),
while placing reliance, in particular, on paragraphs 22 and 23;
and (iii) a Division Bench judgment of Gauhati High Court in
WA No. 203 of 2006 (Commissioner of Taxes v. M/s Megha
Assam Coal Mines India Pvt. Ltd.).

Learned counsel also assailed para 26 of the affidavit-
in-opposition sworn by the Assessing Officer who according to
learned counsel was not competent to make a statement on

affidavit in respect of Industrial Policy framed by the State
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Government. Thus, learned counsel submitted that the action
taken by the Sales Tax Department of Meghalaya to over rule
the exemption granted under the Meghalaya Industrial Policy
1997 and the Scheme of 2006 are in conflict with the
judgments as referred to hereinabove. Thus, the same would
not be sustainable in law.

On the other hand Mr S Sen Gupta, learned counsel
appearing for the State submits that he is not well conversant
with the tax matters and today he is not in a position to assist
the Court. Thus, on his request, we grant him one week’s
time to prepare the case with the assistance of officers of
Industries Department and Taxation Department on the basis
of records available with them.

List on 05.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



BEFORE
THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
& HON’BLE MR JUSTICE SR SEN
WA No. 50 of 2014

26.11.2014

Mr. AH Hazarika, learned counsel appears for appellant.

Mr. ND Chullai, learned senior counsel assisted by Mr.
JM Thangkhiew, learned State counsel, represents respondents No.
1to7.

Mr. HL Shangreiso, learned counsel, is present for
respondents No. 8 to 23.

During the course of hearing, learned counsel for
appellant tried to make allegations against the Deputy
Commissioner, the Invigilators of examination, the paper setters and
also the Evaluators of answer sheets. But on being pointed that
there is no specific averments regarding such allegations, learned
counsel could not answer the same. Hence, the entire case appears
to be based only on unfounded bare allegations. Learned counsel
thus, prays for withdrawal of the Writ Petition as well as this Writ
Appeal.

Accordingly, the Writ Petition as well as this Writ Appeal
is dismissed on withdrawal with liberty to file afresh writ petition
with proper averments and correct supporting documents.

Interim order, if any, also stands vacated.

JUDGE CHIEF JUSTICE
(ACTING)

V Lyndem



Crl Appeal No. 1 of 2014

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Mr MF Qureshi, learned counsel, appears for
appellant.

None is present for respondents-Customs and
Central Excise.

We are informed by Mr Qureshi, learned counsel for
appellant that Ms T Yangi, learned counsel, who earlier
used to appear for the respondents-Department is no more
the standing counsel as the term has expired.

Let a notice issue to the Chairman of Board of
Customs and Central Excise, New Delhi, and also to the
Chief Commissioner/Commissioner, Customs and Central
Excise, Shillong, to ensure representation on behalf of the
Department on the next date of listing.

List on 04.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



MC No. 88 of 2014
IN WA No. 32 of 2011

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Mr N Mozika, learned counsel, appears for the
applicant.

Mr K Paul, learned counsel, represents the writ
appellant.

Learned counsel for the respondents state that a
proposal to settle the matter in terms of statement made
before this Court on 11.11.2014 will be submitted shortly
to the Meghalaya Board of WAKF, Shillong.

Learned counsel appearing for the Chief Executive
Officer, Meghalaya Board of Wak{, Shillong, submitted that
upon such proposal being made, the same would be
considered for settlement.

Liston 11.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA No. 4 of 2013

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Ms R Paul, learned counsel, appears for appellants.

Mr R Gurung, learned counsel, represents the
respondent.

A request is made on behalf of learned counsel on
record for appellants Mrs BS Goyal for adjournment on the
ground that the latter is in personal difficulty today.

List on 04.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA No. 10 of 2014
IN WP(C)No. 361 of 2011

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Mr B Deb, learned counsel, appears for appellant.

Mr L Darlong, learned counsel, represents the
respondent.

Learned counsel appearing on behalf of Mr R Jha,
learned counsel on record for respondent prays for
adjournment on the ground that the latter is in personal
difficulty today.

List on 03.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA No. 13 0of 2011

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Mr KP Bhattacharjee, learned counsel, appears for
the appellants.

Mr BK Deb Roy, learned counsel, represents the
respondent.

Learned counsel for the respondent states that he
has received affidavit in terms of the order dated
10.11.2014 today itself. The same will be filed during
course of the day. Thus, as per his request, we grant a
week’s adjournment.

List on 03.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA No. 39 of 2012

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Ms SG Momin, learned counsel, appears for
appellants.

Mr K Paul, learned counsel, represents the
respondent.

Learned counsel for appellants made a request on
behalf of Mr R Kar, learned counsel on record for appellant
for adjournment on the ground that the latter is in
personal difficulty today.

List on 04.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA No. 43 of 2013
IN WP(C)No. 174 of 2013

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Mr K Paul, learned counsel, appears for appellant.

Mr R Gurung, learned counsel, represents the
respondent.

Learned counsel for appellant at the very outset
states that he could not get time to prepare the case.
Thus, he prays for and is granted a week’s adjournment to
prepare and argue the matter.

List on 03.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA No. 49 of 2013
IN WP(C)No. 175 of 2013

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Mr K Paul, learned counsel, appears for the
appellant.

Mr R Gurung, learned counsel, represents the
respondent.

Learned counsel for the appellant at the very outset
states that he could not get time to prepare the case.
Thus, he prays for and is granted a week’s time to prepare
and argue the matter.

List on 03.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WP(C) No. 68 of 2012

BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Ms SG Momin, learned counsel, appears for
petitioners.

Ms PS Nongbri, learned counsel, represents
respondents-KHADC, Mr S Dey, learned counsel, is for
respondent-GHADC, Mr HS Thangkhiew, learned senior
counsel, is present for respondents-JHADC and Mr GS
Massar, learned senior counsel, has entered appearance for
the private respondent.

During the course of hearing, learned counsel for
respondents-GHADC states that for a just decision of the
case, it would also be necessary to implead the Ex. MDC
Welfare Association of Garo Hills as one of the respondents.
Thus, he prays for liberty to implead the same by way of
filing an application to that effect.

As learned counsel for writ petitioner has no
objection to the same being filed, we grant liberty to do so.

List on 10.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev



WA. No. 34 of 2013

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Dr. ODV Ladia, learned Sr. counsel, assisted by Mr. P.Yobin,

learned Advocate, appears for the appellant.
Mr. SA Sheikh, learned Advocate, represents the respondent.

Learned counsel for the respondent states that the counsel
engaged to conduct the case, namely, Mr. A. Khan, is on sanctioned
leave. Let this matter be listed after one week on 03-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WA. No. 37 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Mr. R.Gurung, learned GA, appears for the appellants.
Mr. BK Deb Roy, learned Advocate, represents the respondents.

Learned counsel for appellants prays for and is granted further
one week’s time to file affidavit in support of service of notice. List on
04-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WA. No. 57 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Mr. R .Deb Nath, learned Advocate, appears for appellants-

Union of India.

Learned counsel for appellants-Union of India, prays for and is
granted one week’s time on the ground that he is feeling unwell today.

List on 04-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WA. No. 66 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Mr. SC Shyam, learned Advocate, assisted by Ms. M.Chanda,

learned Advocate, appears for the appellants-Union of India.
Mr. K.Paul, learned Advocate, represents the respondent.

Learned Sr. counsel, Mr. SC Shyam, states that he has been
instructed to file affidavit to the effect that steps to comply with the
direction of learned Single Judge are being taken. On his request, we

adjourn the matter for one week.

List on 04-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WA. No. 67 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Mr. SC Shyam, learned Advocate, assisted by Ms. M.Chanda,

learned Advocate, appears for the appellants-Union of India.
Mr. K.Paul, learned Advocate, represents the respondent.

Learned Sr. counsel, Mr. SC Shyam, states that he has been
instructed to file affidavit to the effect that the steps for compliance of
the directions of learned Single Judge are being taken. Thus, on his

request, we adjourn the matter for one week.

List on 04-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WA. No. 69 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Ms. A. Kharumnuid, learned Advocate, for the respondent.

A request for adjournment is made on behalf of learned counsel
on record for the respondent, namely, Mr. | Siakia, on the ground that
the latter is indisposed today. List after one week on 03-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WP(C). No. 305 of 2014

BEFORE
THE HON’BLE MR. JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE S.R.SEN

26-11-2014

Ms. A. Kharumnuid, learned Advocate, appears for petitioner.

Mr. SC Shyam, learned Sr. Advocate, assisted by Ms.
M.Chanda, learned Advocate, represents the respondents-Union of

India.

Ms. A. Kharumnuid, learned counsel, appearing for Mr. I. Saikia,
learned counsel on record for writ petitioner, prays for adjournment on
the ground that Mr. Saikia, is not well today. List the matter after one
week on 03-12-2014.

JUDGE CHIEF JUSTICE (ACTING)

S.Rynjah



WP(C) No. 78 of 2014
BEFORE

THE HON’BLE MR JUSTICE UMA NATH SINGH,
CHIEF JUSTICE (ACTING)
THE HON’BLE MR JUSTICE T NANDAKUMAR SINGH

26.11.2014

Dr. A Saraf, learned senior counsel, assisted by Mr A
Goyal, learned counsel, appears for the petitioner.

Mr S Sen Gupta, learned counsel, represents the State
respondents.

We have heard learned counsel for the parties and
perused the pleadings of writ petition.

It appears that in order to take advantage of the
liberalized economic scenario in the country and to keep pace
with developments in the national Industrial Policy, the
Government of Meghalaya brought Industrial Policy of 1997.
The objectives of the Policy, inter alia, provided for simplifying
the rules and procedures by providing a Single Window
clearance facility at the District level for small scale sector and
at the State level for medium and large scale industries.
However, it appears that the State Government has decided to

encourage setting up of selective medium and large scale

industries by utilizing the resource base of the State thereby

ensuring sustainable industrial growth, but compatible with
ecological imperatives, and hence, encourage positive efforts
towards the regeneration of the environment. The objectives

as aforesaid are thus :

“A. OBJECTIVES OF POLICY :

1. Generate employment opportunities for the
local people in the industries and allied
sectors.

2. Develop human resources and bring about
improvements in the quality of life by
promoting industries in sectors where the
state has comparative advantage.

3. Achieve a balanced and growth oriented
development covering the entire state through



promotion of village and small scale
industries.

4. Create a conducive environment for
industrial development by creation of the
basic Infrastructural facilities and by setting
up of industrial areas, growth centre and
export promotion industrial park.

5. Encourage the setting up of selective
medium and large industries by utilizing the
resource base of the state thereby ensuring
sustainable industrial growth but compatible
with ecological imperatives and hence
encourage positive efforts towards the
regeneration of the environment.

6. Provide preference to local
Entrepreneurship in setting up of large,
medium and small scale units.

7. Promote local interests through joint
ventures with external investors so as to
facilitate technology transfer and capital
flow by a package of suitable incentives.

8. Encourage need ? based development of
local entrepreneurial skills through intensive
motivation and training programmes at
district, Sub-division and block levels.

9. Provide guidance to prospective
entrepreneurs by building up a data bank of
project-profiles and other connected
information.

10. Simplify rules and procedures by
providing a single-window clearance facility
at the District Levels for the Small Scale
Sector and at the State Level for Medium and
Large Scale Industries.

11. Promote the setting up of ancillary units
for catering to the requirements of large and
medium scale industries.

12. Identify sick wunits that can be made
viable and provide a comprehensive package
of assistance for their revival.

13. Promote and encourage high-value, low-
volume products, in view of the
transportation-bottlenecks in the State.

14. Encourage setting up of export-oriented,
Agro based, Mineral-based, Horticultural
based and Electronic units as thrust area”.

As regards subsidies and incentives, the
Government of Meghalaya was to provide a package of
subsidies, incentives and assistance to the small scale as well

as medium and large scale categories of Industry in



Meghalaya under “The Meghalaya Incentive Scheme 1997”.
The validity period as provided in the Incentive Scheme of
1997 was to remain in operation for a period of five years
w.e.f. 15.08.1997 or till such time as the Government may
deem fit. However, the Government also reserved the right to
make any amendments to the Scheme from time to time. In
such case, proper notice was to be given and also final
commitment already made was not to be affected by such
amendments. The Scheme of 1997 was also to apply w.e.f.
15.08.1997, and thus, from that date the Meghalaya Package
Scheme of Incentives 1988 and other relevant Industrial Policy
resolutions would cease to be operative unless specifically
provided for. Only the new units set up on or after
15.08.1997 and existing units, undertaking expansion,
modernization or diversification at the same location or at any
other place in the State of Meghalaya were eligible for
incentives under the Meghalaya Incentives Scheme 1997. In
exceptional cases, where a unit can prove to the satisfaction of
the Single Window Agency that persons with required skill and
expertise are not locally available, relaxation of the above
clause was to be allowed for a specific period. The Meghalaya
Sales Tax was to be exempted on sales of finished products for
a period of nine years from the date of commercial production
in the case of small scale industries. As regards larger and
medium scale industries, the sales tax exemption on sales of
finished products was provided for seven years from the date
of commercial production.

The criteria for eligibility as specifically provided

in the Policy are as under :

“D.2 Eligible Unit :

D.2.1 Only new units set up on or after
Fifteenth August 1997 and existing units,
undertaking expansion, modernisation or
diversification at the same location or at any
other place in the State of Meghalaya will be
eligible for incentives under Meghalaya
Incentive Scheme 1997 provided that;




a. A unit employs local tribal people of not
less than -
i. Sixty percent in non-managerial
cadres at the inception stage
ii. In the managerial cadre, sixty
percent employment of local tribal
people in non-technical posts and fifty
percent in technical/supervisory/skilled
categories.
iii. The wunit should further give an
undertaking that if these conditions are
violated, State Government Subsidies /
Incentives so availed by them would be
fully refunded.
b). In exceptional cases where an unit
can prove to the satisfaction of the
Single Window Agency that persons with
required skill and expertise are not
locally available, relaxation of the above
clause will be allowed for a specified
period.
D.2.2: Non-eligible Unit :
a. All types of Saw Mills and Veneer
Mills.
b. Atta - Chakki / Rice Mills.
c. Forest Based Industries not approved
by Gouvt.
d. A Unit shall not be eligible if the
location of its registered office is not
within the state of Meghalaya.
Provided that the Single Window Agency
may permit suitable relaxation of clause (d)
above, under appropriate circumstances.
D.2.3 Central Public Sector Undertakings will
not be considered as eligible for incentives
under Meghalaya Incentive Scheme 1997.
D.3: Definition:
D.3.1 New unit: An Industrial or Tourism unit,
which has taken all the initial effective steps
on or after Fifteenth August 1997 , will be
considered as a new unit.
D.3.2 Existing Unit: A unit which is or was in
commercial production at any time prior
to Fifteenth August 1997 will be considered
as an existing unit for the purpose of the
Meghalaya Incentive Schemes 1997.
D.3.3 Effective Steps : Effective steps for
implementation of the project will comprise of
initial effective steps and final effective steps.
i. A Unit will be deemed to complete the
initial effective steps if all the following have
been
achieved.




a. Effective possession of land.

b. Registration of the firm or the

company or the society or the trust with

the

appropriate authority.

c. Provisional registration with the

appropriate authority.

d. Preparation of Project Report.

e. Sanction of Power Connection.

f. Settlement of the means of finance for

the project including sanction of the

terms loan.
Provided that in case of a Tourism unit, the
registration authority will be the Directorate
of Tourism.
ii. A unit will be deemed to have completed
the final effective steps if the following have
been achieved.

a. Total disbursement of term loan.

b. Receipt of all relevant approvals and

clearances from the appropriate

authorities.

c. Connection of power.

d. Allotment of raw materials wherever

applicable.

e. Sanction of the plant.

f. Commissioning of the plant.

g. Receipt of local employment

certificate.
Provided that in case of a Tourism Unit, step
(f) above will not apply and will be replaced by
the follo9wing ‘fit to render services for which
the unit is set up’.
D.3.4. The incentives under the Scheme
cannot be claimed wunless the Eligible
Certificate has been issued under the Scheme
by the implementing Agency concerned and
the unit has complied with the stipulations
and conditions of Eligibility.
D.3.5. Eligibility Certificate: Eligibility
Certificate is the certificate, which will be
issued by the implementing Agency, which is
the Directorate of Industries for the SSI
Sector and
the Meghalaya Industrial Development
Corporation Ltd. (MIDC) for the medium and
large units. This certificate will be issued
after ensuring that all the norms for
eligibility have been fulfilled.

a. Local Employment Certificate will

also be issued by the concerned

Implementing Agency where necessary.



b. Completion of initial effective steps
will qualify the wunit for issue of a
provisional eligibility certificate based
on which sanction and disbursement of
subsidy for feasibility study cost as well
as the development subsidy can be
made.
c. Completion of the final effective steps
will be required for issue of the final
eligibility certificate and disbursement
of the remaining incentives under the
Scheme.
d. For benefits of remission/exemption of
Meghalaya Sale Tax, a separate
eligibility certificate shall be obtained
fJrom the State Sale Tax Authorities in
accordance with the Meghalaya Sale
Tax Act and Rules.
Provided that in case of a Tourism Unit the
implementing Agency shall be the Directorate
of Tourism except that the disbursement of all
subsidies, incentives and assistance will be
made by Meghalaya Industrial Development
Corporation.
D.3.6. Fixed -capital investment: means
investment made in land, buildings and
plants and machinery of the approved project
of the eligible unit on after the Fifteenth
August 1997 subject to other conditions laid
down in the Scheme.
D.3.7 Hundred percent Export Oriented Unit is

a unit, which has been approved under the
EOU scheme of Ministry of Commerce

Government of India.D.1”.

Vide Notification dated 12.04.2001, in exercise of
powers conferred by sub-section(l) of Section 3B of the
Meghalaya Sales Tax Act (Assam Act XVII of 1957 as adopted
and amended by Meghalaya) and sub-section (1) of Section 3B
of the Meghalaya Finance (Sales Tax) Act (Assam Act XI of
1956 as adopted and amended by Meghalaya), the Governor of
Meghalaya notified “The Meghalaya Industries (Sales Tax
Exemption) Schemes, 2001” to partly or fully exempt any
eligible Industrial Unit and its produces from liability to pay
any tax under these Acts. The Scheme was made

retrospectively applicable with effect from 15t day of August,



1997. The Scheme was also made to apply to the Industrial
Units situated in Meghalaya which were considered eligible for
sales tax exemptions on sales of finished products
manufactured by such eligible units within the State of
Meghalaya and in the course of inter-state trade and
commerce in conformity with the provisions of the Industrial
Policy of Meghalaya, 1997. Under this Scheme, the following
criteria for eligibility were provided :

“ 2. Eligibility :

(1) Only new units set up on or after Fifteenth
day of August, 1997 and existing units as
on that date which undertake expansion
modernization or diversification at the
same or at any other place in the State of
Meghalaya will be eligible for exemptions
under the Meghalaya Industries (Sales Tax
Exemption) Schemes, 2001 provided that

(a) The unit employs local tribal people of not
less than-

(i) Sixty percent in non-managerial cadres at
the inception stage;

(ii) Sixty percent in managerial cadre in non-
technical posts and fifty percent in
technical supervisory or skilled categories.

Subject to the unit giving an undertaking that

if these conditions are violated, State

government subsidies.

(b) In exceptional cases where a unit can
prove to the satisfaction of the Single
Window Agency that persons with required
skill and expertise are not locally
available, relaxation of clause (a) above,
may be allowed for a specified period by

Taxation Department.



(2) The following categories of industrial
units will not eligible for any tax-
exemption.

(a) All type of Saw Mills and Veneer Mills.

(b) Atta-Chakki and Rice Mills.

(c) Forest based industries not approved by
Government of Meghalaya.

(d) Industries Units whose registered office is
not located within the State of Meghalaya.

Provided that the Single Window Agency may

permit suitable relaxation of clause (d) above

(3) Central Public Sector undertakings will not

eligible for tax exemption wunder Meghalaya

Industries (Sales Tax Exemption) Schemes, 2001”.

The Schemes were thus to apply to the industrial units
situated in Meghalaya which are considered eligible for sales
tax exemptions on sales of finished products manufactured by
such eligible units within the State of Meghalaya and in the
course of inter-State trade and Commerce in conformity with
the provisions of the Industrial Policy of Meghalaya, 1997. It
was also provided in the case of large and medium scale
industries that there shall be total sales tax exemption on sale
of finished products within the State or in the course of inter-
State Trade or Commerce which are otherwise taxable under
the Meghalaya Sales Tax Act or Meghalaya Finance (Sales Tax)
Act, limited to goods actually produced in the eligible
industrial unit not exceeding its installed capacity. The period
prescribed was for seven years from the date of commercial
production as reported and recorded by the Meghalaya
Industrial Development Corporation. The exemption was
dependent upon exemption certificate in the form of eligibility
certificate of organization granted by the Commissioner of
Taxes with the prior approval of the Taxation Department in
respect of sales on goods manufactured by the eligible units.

The petitioner’s industrial unit was also granted eligibility



certificate under the Meghalaya Industrial Policy Act, 1997 on
29.05.2006. Thereafter, as per Notification dated 16th
October, 2006, the Meghalaya Industries (Tax Remission)
Scheme, 2006 was notified. The definition of eligibility
certificate provided therein being relevant is also reproduced
hereunder :
“2. Definition of Eligibility :
An industrial unit having commenced
commercial production before the
commencement of the Act and was already
found eligible under the Meghalaya Industries
(Sales Tax Exemption) Schemes, 2001 as peer
the eligibility criteria of the Industrial Policy
of Meghalaya, 1997 or an industrial unit
other than a non eligible unit under the
Industrial Policy approved by the Single
Window Agency on or before 30.04.2005 and
having taken effective steps shall be treated

as an eligible industrial unit”.

Learned counsel appearing for the petitioner submitted
that admittedly there was no other Industrial Policy except the
Policy of 1997 and there was a Single Window System. The
Government vide letter dated 07.01.2008 through Director of
Industries, Meghalaya granted benefits in respect of expansion
of manufacturing capacity of the unit. The certificate of
eligibility was also issued under the Meghalaya Industrial
Policy, 1997 on 30.05.2011 to the petitioner while taking into
account the fact that the commercial production of the unit
started on 25t March 2005 and the wunit has already
undertaken further expansion with effect from 15.12.20009.
However, later, a Notification was issued by the Government of
Meghalaya, Department of Excise, Registration, Taxation and
Stamps Department, whereby in exercise of powers conferred
under Sub-Section (3) and (4) of Section 116 of the Meghalaya
Value Added Tax Act, 2003 (Meghalaya Act 2 of 2005), the
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Governor of Meghalaya amended Clause 2 and deleted Clause
3(2)(b) of the Meghalaya Industries (Tax Remission) Scheme,
2006. The word “on or before 30.04.2005”, which was used
after “Single Window Agency” was omitted. The proviso added
to Clause 3(2)(b) and the note provided thereunder appearing
in the Meghalaya Industries (Tax Remission) Scheme, 2006
were also deleted. The notification amending Clause 2 was to
come into force with retrospective effect namely w.e.f.
16.10.2006 and deletion of the proviso and the note there
under in clause 3(2)(b) was to come into force with immediate
effect.

The basic thrust of submissions of learned counsel for
the petitioner is that the Industrial Policy, which provided,
exemption and benefits to the unit of finished products in
accordance with the Policy, cannot be interfered with by the

Department of Taxation as the Taxation department is only an

implementing agency. There was no restriction that once the

benefits were granted, the same could not be granted again on
expansion of the unit. It is not open for the Sales Tax
Department to re-examine the Policy and Scheme just in order
to find out the eligibility for grant of certificate of authorization
to the unit.

Learned counsel referred to the following judgments of
Hon’ble the Apex Court, namely, (i) (1998) 3 SCC 570
(Assistant Commissioner of Commercial Taxes (Asst)
Dharwar and Ors. V. Dharmendra Trading Company and
Ors) with particular reference to paragraph 5; (ii) (200S5) 6
SCC 292 (Vadilal Chemicals Ltd. v. State of AP and Ors),
while placing reliance, in particular, on paragraphs 22 and 23;
and (iii) a Division Bench judgment of Gauhati High Court in
WA No. 203 of 2006 (Commissioner of Taxes v. M/s Megha
Assam Coal Mines India Pvt. Ltd.).

Learned counsel also assailed para 26 of the affidavit-
in-opposition sworn by the Assessing Officer who according to
learned counsel was not competent to make a statement on

affidavit in respect of Industrial Policy framed by the State
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Government. Thus, learned counsel submitted that the action
taken by the Sales Tax Department of Meghalaya to over rule
the exemption granted under the Meghalaya Industrial Policy
1997 and the Scheme of 2006 are in conflict with the
judgments as referred to hereinabove. Thus, the same would
not be sustainable in law.

On the other hand Mr S Sen Gupta, learned counsel
appearing for the State submits that he is not well conversant
with the tax matters and today he is not in a position to assist
the Court. Thus, on his request, we grant him one week’s
time to prepare the case with the assistance of officers of
Industries Department and Taxation Department on the basis
of records available with them.

List on 05.12.2014.

JUDGE CHIEF JUSTICE
(ACTING)

dev
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